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The Protocol/Windsor Framework in 2024

https://www.judiciaryni.uk/judicial-decisions/summary-judgment-re-dillon-and-others-ni-troubles-legacy-and-reconciliation-0; https://www.bbc.co.uk/news/articles/cx2kp4xdq3vo; https://www.ft.com/content/040eacd9-e331-4be5-b112-8965e1165259; https://ukandeu.ac.uk/why-has-
part-of-the-windsor-framework-been-delayed/; https://commission.europa.eu/publications/joint-statement-following-meeting-specialised-committee-implementation-windsor-framework-22-october_en; https://www.gov.uk/government/speeches/secretary-of-state-for-northern-ireland-

speech-at-the-british-irish-chamber-of-commerce; https://www.theguardian.com/politics/2024/sep/29/starmer-visit-to-brussels-could-lead-to-overhaul-of-brexit-deal; https://x.com/FCDOGovUK/status/1845746845802193204; 
https://www.niassembly.gov.uk/globalassets/documents/speaker/correspondence/sos-ni---speaker-poots---schedule-6a-northern-ireland-act-1998.pdf 

Now we are still having to manage the 
consequences of the UK’s decision to leave the 
European Union, in a way that does not 
unnecessarily inhibit trade and commerce across 
the Irish Sea. That is why this Government is 
absolutely committed to fully implementing the 
Windsor Framework, pragmatically and in good 
faith.

It is not without its challenges - I think that is 
probably the understatement of the year – but it is 
necessary. And there is a much bigger prize in sight.

The Government is committed to improving the 
UK’s trading relationship with the EU, including 
through the negotiation of a sanitary and phyto-
sanitary agreement which would have the potential 
to dramatically smooth the movement of food, 
animals and plants across the Irish Sea.

Hilary Benn MP, Secretary of State for Northern Ireland, 
British-Irish Chamber of Commerce, Dublin, 24.10.24
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Article 2, Rights 
and Dillon
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The Protocol/Windsor Framework

Article 2

Rights of Individuals

1. The United Kingdom shall ensure that no diminution of rights, safeguards or equality of opportunity, as 
set out in that part of the 1998 Agreement entitled Rights, Safeguards and Equality of Opportunity 
results from its withdrawal from the Union, including in the area of protection against discrimination, as 
enshrined in the provisions of Union law listed in Annex 1 to this Protocol, and shall implement this 
paragraph through dedicated mechanisms.

2. The United Kingdom shall continue to facilitate the related work of the institutions and bodies set up 
pursuant to the 1998 Agreement, including the Northern Ireland Human Rights Commission, the Equality 
Commission for Northern Ireland and the Joint Committee of representatives of the Human Rights 
Commissions of Northern Ireland and Ireland, in upholding human rights and equality standards.



EIN, 13 May 2024

NIHRC, 3 October 2023

UK Government, NI Protocol: The Way Forward, July 2021

The Protocol/Windsor Framework and Rights

https://www.ein.org.uk/news/northern-ireland-high-court-finds-illegal-migration-act-incompatible-european-convention-human
https://nihrc.org/news/detail/northern-ireland-human-rights-commission-begins-a-legal-challenge-of-the-illegal-migration-act
https://assets.publishing.service.gov.uk/media/6109b4be8fa8f5042d17a2d9/CCS207_CCS0721914902-005_Northern_Ireland_Protocol_Web_Accessible__1_.pdf


Sky News, 20 Dec 2023

BBC News, 17 Jul 2024

BBC News, 28 Feb 2024

July 2024 Secretary of State for Northern Ireland:
“Whilst the Government are unwavering in its commitment to the obligations under article 2(1) of the Windsor Framework, this 
judgment [NIHC, Dillon] has potentially wide-ranging implications for other UK legislation which extends to Northern Ireland. 
Therefore, we have asked the court to continue with its consideration of the interpretation and effect of article 2(1) given the 
profound constitutional and legal questions that have arisen from the ruling. This is a technical point of law which we hope 
will be clarified by an onward appeal, for the benefit of ensuring legal certainty and in maintaining a clear human rights 
framework in Northern Ireland.” 

Article 2 and the Legacy Act

https://news.sky.com/story/irish-government-launches-legal-challenge-against-uks-controversial-northern-ireland-legacy-bill-13034806
https://www.bbc.com/news/articles/cevw4w8xkz8o
https://www.bbc.com/news/uk-northern-ireland-68419238
https://hansard.parliament.uk/Commons/2024-07-29/debates/24072928000026/NorthernIrelandTroubles(LegacyAndReconciliation)Act2023?highlight=northern%20ireland%20legacy#contribution-E2799040-67D7-4972-B0C7-FA9F1DCE08E5


Dillon and others vs Secretary of State for Northern Ireland

This ‘wide-ranging appeal’ that engaged ‘many complicated issues’ was broken 
down by NICA into six ‘essential questions’: 

Core of the Appeal

(i) Was the trial judge at first instance entitled to disapply provisions of 
the 2023 Act under article 2(1) of the Windsor Framework?

(ii) Was the trial judge right to issue declarations of incompatibility against provisions of the 
2023 Act for the Act’s failure to comply with articles 2 and 3 ECHR?

Core of the Cross-Appeal

(iii) Was the trial judge wrong to find no violation of the ECHR with respect to the ICRIR’s 
ability to comply with its obligations under the ECHR?

+ ancillary issues: re ECHR article 8 and Jordan; incompatibility and Fitzsimmons; standing and Gilvary

paras [13]-[14] 



Colton J. ruling…

‘Windsor Framework Arguments’:

NI Secretary appealed on grounds that NI High Court had erred in finding provisions of the 
Legacy Act to be incompatible with WF Article 2(1) and erred by disapplying them 

pursuant to s7A EUWA 2018.

“a frontal attack”

paras [44]-[45] 

Can Article 2(1) WF be relied on?
Are VD and/or CFR rights justiciable 

in this context?

Has there been diminution of rights 
as per SPUC test?

Is disapplication of primary law 
mandated as a remedy?

direct effect?



NICA judgment = Article 2(1) has direct effect in view of Article 4 WA + section 7A EUWA 2018

Can Article 2(1) WF be relied on? YES.

‘Windsor Framework Arguments’: NICA analysis…

”Having considered all of the above, we find that article 2(1) WF is directly effective. First and 
foremost, the non-diminution guarantee is expressed in clear and unambiguous terms. The UK “shall 
ensure that no diminution of rights… results from its withdrawal from the Union”. The meaning of this 
provision speaks for itself. In addition, the nature of the prohibition on diminution of rights makes it 
ideally adapted to produce direct effects in the legal relationship between the state and its citizens.” 

para [85] 



“The Court of Appeal judgment is complex and 
wide-ranging.

“We require further time to consider fully its 
implications and next steps and intend to bring 
clarity and certainty as soon as possible. 

“In the meantime, the government has lodged 
an application with the Court of Appeal seeking 
leave to appeal the judgment.”

Reuters, 18 October 2024

Article 2 and the Legacy Act

https://www.reuters.com/world/uk/uk-plans-further-appeal-northern-ireland-amnesty-ruling-2024-10-18/


Post-Brexit Governance NI

Testing the 
Temperature XII 

Governance for 'a place 

between': The multilevel 

dynamics of implementing 

the Protocol on 

Ireland/Northern Ireland

https://www.qub.ac.uk/sites/

post-brexit-governance-ni/

@PostBrexitGovNI

 

Responses: 2711; Weighted Sample: 1020

Margin of error +/- 2.3% at 95% confidence

LucidTalk/QUB poll, 18-21 October 
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Opinion of the Windsor Framework 
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Public Understanding of the Windsor Framework

Testing the Temperature XII - What do NI Voters Think about the Protocol/Windsor Framework, 18-21 October 2024. Weighted Sample: 1,020 
(https://www.qub.ac.uk/sites/post-brexit-governance-ni/ProjectPublications/OpinionPolling/)
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Democratic Consent



Based on what you currently know, and are experiencing now, how would you like the MLAs for 
whom you vote[d] in the 2022 NI Assembly election to vote in 2024 on the Protocol? (%)

Democratic Consent in 2024

Testing the Temperature XII - What do NI Voters Think about the Protocol/Windsor Framework, 18-21 October 2024. Weighted Sample: 1,020 
(https://www.qub.ac.uk/sites/post-brexit-governance-ni/ProjectPublications/OpinionPolling/)
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Democratic Consent in 2024… and Election Preferences
If an election to the NI Assembly were held during the next six months, how important 

do you think a candidate’s position on the Protocol would be for your vote? [%]

Testing the Temperature XII - What do NI Voters Think about the Protocol/Windsor Framework, 18-21 October 2024. Weighted Sample: 1,020 
(https://www.qub.ac.uk/sites/post-brexit-governance-ni/ProjectPublications/OpinionPolling/)
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Democratic Consent
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Friday 29 November 2024

 Article 2 Windsor Framework: Unpacking Law and 
Policy Challenges 

Hybrid Event: Moot Court Room, QUB School of Law / Online via Zoom

https://www.eventbrite.co.uk/e/article-2-of-the-windsor-framework-unpacking-law-and-policy-challenges-tickets-
1065101871369 

Wednesday 18 December 2024 - TBC

Where Next for the Windsor Framework?
Canada Room/Council Chamber, QUB 

Forthcoming Events

https://www.eventbrite.co.uk/e/article-2-of-the-windsor-framework-unpacking-law-and-policy-challenges-tickets-1065101871369
https://www.eventbrite.co.uk/e/article-2-of-the-windsor-framework-unpacking-law-and-policy-challenges-tickets-1065101871369
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